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This month we discuss a U.S. Supreme 
Court decision on cell phone searches; 
two Eighth Circuit cases on ineffective 
assistance of counsel; two cases from 
the Missouri Supreme Court on 
lesser-included offense instructions 
and one on the doctrine of destructive 
contradiction; and one case from the 
Missouri Court of Appeals, Southern 
District, on public trial rights
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SEARCHING CELL PHONES

DAvID RILEy v. CALIfORNIA,  
UNItED StAtES SUPREmE COURt
Case Number 13-132; CoNsolidated with uNited states v. 
brima wurie, Case Number 13-212 (JuNe 25, 2014)

Key FactS – During searches incident to arrest in these consolidated 
cases, law enforcement officers found cell phones on the defendants (in 
riley, a “smart phone”; in wurie, an older model “flip phone”). In riley, a 
detective searched through the contents of the cell phone after returning 
to the police station and found incriminating video files. In wurie, the 
officers checked the call log after the phone received several incoming 
calls, which ultimately led them to a residence where they discovered 
contraband.

Holding – The right to search a person incident to arrest does not 
permit a search of the content of cell phones found on that person. 
The risks of remote wiping are not so high as to justify a per se exigent 
circumstances rule, and there are other less-intrusive means to prevent 
remote wiping.

note – The U.S. Supreme Court did not completely foreclose a case-
by-case claim of exigent circumstances, but it did reject the categorical 
claim that a cell phone is automatically an exigent circumstance. As 
with the DWI case from last year, officers will need to obtain a warrant 
to search a cell phone in most circumstances. Prosecutors and police 
departments may want to consider standardized forms to expedite the 
process if there are legitimate concerns about remote wiping.

INEffECtvE ASSIStANCE Of COUNSEL

RICHARD BILAUSkI v. tROy StEELE, UNItED 
StAtES COURt Of APPEALS, EIGHtH CIRCUIt
Case Number 13-2210 (JuNe 5, 2014)

Key FactS – While awaiting trial for murder, Bilauski filed one 
motion to waive counsel and three motions to replace his public 
defender. The trial court never issued a ruling on any of these four 
motions, and neither attorney ever brought these motions to the trial 
court’s attention. On direct appeal, appellate counsel did not raise any 
claim related to the failure to address the motion to waive counsel. 
However, in his state post-conviction proceedings, Bilauski raised a 
claim of ineffective assistance of appellate counsel for failing to brief 
the “denial” of his request to waive counsel. State courts had found no 
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note – Missouri courts have suggested, at least in civil 
cases, that counsel should conduct appropriate computer 
searches into venirepersons to support any challenges for 
cause based on non-disclosure. At the very least, this case 
suggests some duty to review the jury questionnaires in a 
criminal case.

LESSER-INCLUDED OffENSE 
INStRUCtIONS

StAtE Of mISSOURI v. BRUCE PIERCE, 
mISSOURI SUPREmE COURt
Case Number sC93321 (JuNe 24, 2014)

StAtE Of mISSOURI v. DENfORD 
JACkSON, mISSOURI SUPREmE COURt
Case Number sC83108 (JuNe 24, 2014)

Key FactS – state v. Pierce: The State charged Bruce 
Pierce with trafficking in the second degree based upon 
possession of more than two grams of cocaine base. There 
was no evidence in the case contradicting the State’s 
evidence placing the weight above two grams. The trial 
court did not give an instruction on the lesser-included 
offense of simple possession.

state v. Jackson: The State charged Jackson with robbery 
in the first degree based on displaying what appeared to 
be a gun. Several witnesses stated that they saw Jackson 
holding what looked like a gun, but other witnesses did not 
see what Jackson was holding and a surveillance video was 
blurry. The trial court did not give an instruction on the 
lesser-included offense of robbery in the second degree.

Holding – If the difference between the charged offense 
and a lesser-included offense is an element on which the 
State bears the burden of proof, a defendant is entitled to 
have the jury instructed on the lesser-included offense 
even if there is no evidence creating a factual dispute on 
that element.

note – While it has been clear for a significant period 
of time that the evidence supporting a lesser-included 
offense could come from a State’s witness (even on direct 

ineffective assistance because Bilauski failed to clearly 
assert a desire to represent himself.

Holding – The state courts reasonably found that 
Bilauski failed to make a clear and unequivocal request for 
counsel in light of the entire record from the trial court. 
As such, there was no reasonable probability of success on 
direct appeal if appellate counsel had raised this issue.

note – Bilauski’s claim in federal court existed solely 
because no one noticed his pro se pleadings in the trial 
court. Particularly on possible claims of structural error 
(like the right to waive counsel), the trial prosecutor needs 
to make certain that all pending defense motions have 
been addressed (and addressed correctly) to avoid the risk 
of having to retry the case later.

tyRONE WHItE v. LyNN DINGLE, 
UNItED StAtES COURt Of APPEALS, 
EIGHtH CIRCUIt
Case Number 13-1203 (July 2, 2014)

Key FactS – A Minnesota jury convicted White of 
murder. During the investigation, the police obtained 
information that the victim’s roommate worked in a 
casino. One of the jurors also worked at the same casino. 
White alleged that trial counsel was ineffective for 
failing to discover this fact and ask that juror appropriate 
questions about her relationship with the victim’s 
roommate during voir dire, notwithstanding that the 
roommate was not a witness at trial.

Holding – The Eighth Circuit, while suggesting that 
counsel probably should have done some additional 
inquiry on the issue, found that White failed to prove 
incompetence or prejudice – particularly in light of the 
lack of evidence that the juror and roommate actually 
knew each other or that the juror was biased as a result of 
knowing the roommate.

continued from page 1 

RICHARD BILAUSkI v. tROy StEELE, UNItED 
COURt Of APPEALS, Case Number 13-2210  
(JuNe 5, 2014)

continued > > >



September 2014  |  Missouri Criminal Law Update  3

Missouri Criminal Law Update
Chris Koster, Attorney General

Missouri Criminal Law Update
Chris Koster, Attorney General

For additional information on these cases please contact Sue Boresi, Chief Counsel, Public Safety  
Division at 573-751-4418; Shaun Mackelprang, Chief Counsel, Criminal Division at 573-751-0272;  

or Terrence Messonnier, Assistant Attorney General, Public Safety at 816-889-5031.

examination), many cases have held or suggested that there 
still needed to be some evidence disputing an element 
before a defendant had a right to a lesser-included offense. 
These two cases overrule those cases and hold that it is 
enough that the jury could theoretically disregard the 
State’s evidence, even if that evidence is undisputed. Except 
for elements on which the defendant has the burden of 
going forward (e.g., sudden passion), a defendant will have 
a right to at least one lesser-included instruction in most 
cases.

CORROBORAtION AND DEStRUCtIvE 
CONtRADICtION

StAtE v. SyLvEStER PORtER, mISSOURI 
SUPREmE COURt
Case Number sC 93851 (July 29, 2014)

Key FactS – The State charged Porter with two counts 
of statutory sodomy in the first degree. At trial, the victim 
gave contradictory answers when asked whether Porter 
had touched her “private part” with his hand—sometimes 
stating that he did and sometimes stating that he did 
not. Invoking the corroboration rule and the doctrine of 
destructive contradiction, Porter alleged that the evidence 
was insufficient.

Holding – Both the corroboration rule and the 
destructive contradiction doctrine require the appellate 
court to function as a “super juror,” reweighing the 
credibility of the evidence. These rules are contrary to the 
ordinary standard of review which leaves credibility to the 
jury. As such, both rules are abolished.

note – After this decision, the rule for sufficiency, in 
all cases and all circumstances, is whether there is any 
evidence from which a reasonable juror could find that the 
State proved the elements of the offense. Contradictions 
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within a witness’s testimony or between that witness and 
other witnesses are for the jury to resolve, not a court 
reviewing the sufficiency of the evidence.

PUBLIC tRIAL

StAtE v. JOHNNIE DAvIS, mISSOURI 
COURt Of APPEALS, SOUtHERN 
DIStRICt
Case Number sd 32702 (July 9, 2014)

Key FactS – Before trial, Davis requested that the 
trial court make available space in the courtroom during 
voir dire so that his family could observe. The trial court 
denied this request, finding that all of the space in the 
courtroom was needed for the venirepersons. During a 
recess in the middle of voir dire, the trial court learned 
that Davis’s family was present and wanted to be allowed 
into the courtroom. Again, the trial court denied that 
request based on space limitations.

Holding – The exclusion of Davis’s family from the 
courtroom during voir dire violated Davis’s right to a 
public trial. The record showed that there was enough 
space in the courtroom to permit the court to reconfigure 
the seating of the venire to create space for potential 
observers.

note – The right to a public trial covers voir dire. As 
discussed in this case, there is a four-factor test (including 
the requirement that the trial court must consider 
alternatives to closing the courtroom) that must be 
followed before the trial court can exclude the public from 
voir dire. If the court does not follow that test, and the 
defendant can show that spectators were excluded, the 
conviction will be set aside.


